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With the advent of EPA's“ All Appropriate
Inquiries” (AAIl) rule and the updated
ASTM E 1527-05 Sandard Practice on
November 18, 2005, environmental pro-
fessionals (EPs) are now preparing to
meet the new requirements. While there
are many aspects of AAl to master, it may
also be a good time to “ go back to the
basics’ and ensure that all ESA partici-
pants understand the process for deter-
mining a Recognized Environmental
Condition (REC), historical REC (HREC)
or a de minimis condition. For this
month’s Training Update, ESA Report is
fortunate to have guest author, Alan
Agadoni, Senior Vice President, ATC
Associates Inc. (ATC) in Marietta, GA
(Www.atcassociates.com). The following
article is based on a REC decision tree
tool developed for wuse at The
Environmental Institute (TEI), a sub-
sidiary of ATC, to help students reach
report conclusions.
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Since the inception of theASTM Standard
Practice for Phase | ESAS, environmental
professionals and their clients have strug-
gled with how to consistently apply the
REC criteria to “real-world” conditions.
While this was often due to the inherent
complexities and limitations of ESAS,
ATC noted that attendees of training
courses found the definitions for REC,
HREC and de minimis condition confus-
ing and cross-referential. However, there
isaclear underlying logic behind evaluat-
ing the Phase | ESA findings and drawing
conclusions.

To assist in the process of making REC
determinations, ATC developed atraining
tool. Thefirst step was to extract alogical
sequence of “yes’ and “no” questions
based on the definitions within the E 1527
standard. Then, it was just a matter of
applying a simple decision tree structure,
and hence the “REC Tree” was born. The
2000 revision of the practice (E 1527-00)
introduced the HREC definition, which
required the addition of two steps to the
REC Tree. Under the 2005 version of
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Phase | ESA Decision Tree: Six Steps

to a REC Determination

E 1527, the REC Tree remains virtually
unchanged, with the exception of the “de
minimis’ condition definition.

Perhaps the greatest advantage of using the
REC Tree as adecision-making tool isthat
it outlines a fairly smple and intuitive
process for anyone familiar with the
ASTM Standard Phase | ESA Practice.
You start with the facts and opinions from
the findings of the ESA, and then evaluate
any identified environmental conditions by
answering the questions in each step until
the appropriate conclusion is reached.
Readers should be aware that the defini-
tions in the REC Tree have been para-
phrased from those in the E 1527-05 stan-
dard, so it is still necessary to have a com-
plete understanding of the definitions.
Sound professional judgment is also
required. Below is a summary of key
issues corresponding to each step of the
REC Tree presented in Figure 1 on the
next page.

Sep One -
“ Non-Scope Considerations’

First, you need to ask yourself whether or
not an environmental condition is a “non-
scope consideration.” This is defined by
ASTM as being beyond the scope of
E 1527. Whilethismay seem obvious, it is
still common when peer reviewing reports
to find a consultant referring to conditions
such as mold, ashestos or wetlands as
RECs. ASTM clearly states that condi-
tions that do not present potential CER-
CLA liability cannot be properly referred
to as RECs.

Sep Two — “ Presence or likely pres-
ence on a property?”

If a condition involves a hazardous sub-
stance or petroleum product, your next
challenge isto determine if the material is
present or likely to be present on the prop-
erty. In making this determination, the key
considerations are;

1) The presence of a hazardous substance
or petroleum product must either be
known or likely. It is not uncommon for an
assessor to get confused by considering

possihilities that are not likely. If, in the
professional judgment of the EP, the pres-
ence of the substance is not likely, then
the condition is not a REC, HREC or de
minimis condition.

2) The condition must also be present or
likely to be present on a property that is
included within the scope of the ESA.

Sep Three—“ Isthere arelease on the
property?”

Now you are at a critical step that some
overlook, overstate or simply confuse.
Your next question is: Doesthe condition
indicate a past, present or material threat
of arelease on the subject property? It is
important to remember that both the
“REC” and “material threat” definitions
use the word “likely.” Put another way,
the assessor must consider whether the
release is likely to be present on the sub-
ject property. For threatened releases, itis
important to consider the fact that “ mate-
ria” in legal terms means relevant, sig-
nificant or convincing. Good professional
judgment based on sufficient education,
training and experience is necessary to
avoid the pitfalls of Step Three.

Sep Four —“ The HREC Loop”

The 2000 version of the E 1527 standard
introduced the HREC acronym into the
ESA vocabulary. This new term required
adding Step Four and Step Six to the
REC Tree. Under Step Four, you must
determine if a condition was, in the past,
aHREC. Note that the ASTM criteriafor
aHREC are very specific. It isimportant
to note that not all conditions that have
been remediated in the past classify as
HRECs. ASTM clearly states than a
HREC is a condition which:

1) “in the past would have been consid-
ered an REC” (note: you may ask what
this really means, but that would be the
subject of another article);

2) it has been remediated; and

3) such remediation was accepted by the
responsible regulatory agency. The defi-
nition also suggests that there must be

continued on page 5
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Figure 1. Phase | ESA Environmental Condition Decision Tree
evidence of agency acceptance, such as a (per ASTM E 1527-05)
“no further action” letter. The HREC 1
determination aso includes an additional =5 .
nivironmental Condition

process, which is covered later under Step
Six of the REC Tree. v
Step Five - “ De Minimis Exception” :
Before you can conclude that a condition PN s ; I it a “non-scope considerator®
isaREC, HREC or de minimis condition, Environmental |* es oate. e tedore s
you must first consider whether it meets
the “de minimis’ exception. This is
another critical step that requires the exer- '
cise of good professional judgment. Ao a cyen No
Unlike other areas of the practice, thisisa Fnaz-00 X
general criterion provided by ASTM with 2
no specific definition of terms or exam- e
ples' &me EPS ha/e da/el Op&j ther own pat:zlz:;zgrr:éﬁi; sp"rl::;anr:{:;ﬁl:aiy - No > Ri:';:ﬁifsor
definitions for the terms “threat to human presant on & propery? condition
health or the environment” and “would
not be the subject of an enforcement
action” for use in their reports. Under
Step 5, you begin to make REC determi- e |
nations. If a condition proceeds through
the other steps and is not subject to the de 2
minimis exception, then you have a REC. 2 i, Nota

.. L. . indicate existing, past or material REC. HREC or
Thisistrue even for acondition that in the threat of release into structures, No |
past was considered a HREC, but as a gl conditon
result of changes to the condition, regula-
tory interpretations, or other factors, is
now considered a REC. Yes

¥
Sep Sx — “Current HREC or 2
De Minimis Condition?”
Historic

There are two possible outcomes for con- (Rocognized 1y o il ok e A i
ditions that meet the de minimis excep- Condition Qi ey sy
tion. For past HRECs that are not current-
ly RECs (by way of the de minimis
exception), you would conclude that they v _ v
continue to be HRECs and |abel them as v
such in the report. All other conditions 5
that make it to Step Six are labeled de Sl )

1Nimi 111 ¥ eportas a
minimis conditions. e No s Rocounized.
Give it atry! Take any condition, rea or g i Condition
hypothetical, and plug it into the REC
Tree. What's more, thisis not just atrain-
ing tool. After more than a decade of proj- Yes
ect use, the REC Tree has survived many X
challenges. Why? Because al you are e
really doing is applying the logic and def- Report as a
initions of ASTM E 1527 to your deci- e —va S e i o e
sion-maki ng process, and for environ- En;f;&::;rf:_x?a! Environmental Condition? condition
mental professionals making REC deter-
minations, isn't that the point? M
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